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1. Appellant

M/s Radheshyam Pannalal Jangid
C-5, Sector-106, Niryan Nagar,
Opp. Madhav Baug, Ahmedabad - 382481

2. Respondent

The Assistant Commissioner,

CGST, Division VIl, Ahmedabad North

4th Floor, Shajanand Arcade,

Nr. Helmet Circle, Memnagar, Ahmedabad - 52
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O " Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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e (ii) in case of any loss of goods where the loss occur in transit from a factory to a warehouse or {o
. Wther factory or from one warehouse to another during the course of processing of the goods in a
/ aatehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goocds exporfed outside India export to Mepal or Bhutan, without payment of
duty. ' ’ '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.108
of the Finance (No.2) Act, 1998.
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The above application shall be made- in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

“the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIOC and -Ordérri,}in!-Appeal. it should also be accompanied by a
copy of TR-68 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Heac of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. -
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Téx Appellate Tribunal (CESTAT) at
2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal. shall.be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Ceéntral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in- -Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of fhe adjournment
authority shall a court fee stamp of Rs.6.50 palse as prescrlbed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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- For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(lviii) amount determined under Section 11 D;
(lix)  amount of erroneous Cenvat Credit taken;
(Ix)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
0% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
pe~alty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Radheshyam Pannalal Jangid, C-5, Sector-
106, Niryan Nagar, Opp. Madhav Baug, Ahmedabad — 382481 (hereinafter referred to as “the
appellant”) against Order-in-Original No. CGST/WT07/HG/246/2022-23 dated 28.07.2022
(hereinafter rcferred to as “the impugned order”) passed by the Assistant Commissioner,
Central GST, Division VII, Ahmedabad North (hereinafter referred to as “the adjudicating

authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AFJPJ5185M. On scrutiny of the data recgived from the Central Board of Direct Taxes
(CBDT) for the FY 2014-15 to FY 20.16-17, it was noticed that the appellant had earned an
income of Rs. 20,43,108/- during the FY 2014-15; an income of Rs. 28,58,493/- during the
FY 2015-16; and an income of Rs. 25,25,134/- during the FY 2016-17, which was reflected
under the heads “Sales / Gross Receipts from Services (Value from ITR)” or “Total amount
paid / credited under Section 194C, 1941, 194H, 194] (Value from Form 26AS)” filed with
the Income Tax department. Accordingly, it ayﬁﬁeared that the appellant had earned the said .
substantial income by way of providing ta.xz-lb}‘c serviéés but have neither obtained Service
Tax registration nor paid the applicable service tax thereon. Thé appellant were called upon to
submit copies of Balance Sheet, Profit & Loss A'ccount, Income Tax Return, Form 26AS, for

the said period. However, the ‘appellant had not responded to the letters issued by the

department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-V/Div-
VII/A’bad Norfh/TPD UR/17/2020-21 dated 26.09.2020 demanding Service Tax amounting
to Rs. 10,45,779/— for the period FY 2014-15 to FY 2016-17, under proviso to Sub-Section (1)
of Section 73 of the Finance Act, 1994. The SCN also proposed recovefy of interest under
Section 75 of the Finance Act, .1994; and imposition of penalties under Section 77(1)(a),
Section 77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also
proposed recovery of un-quantified amount of Service Tax for the period FY 2017-18 (up to
Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 10,45,779/- was
confirmed under pl'o{/iso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY
2016-17. Further (i) Penalty of Rs. 10,45,779/- was also imposed on the appellant under
Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant
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" under Section 77(1)(a) and Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs.
5,000/~ was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not

submitting documents to the department, when called for.

3. Being aggrieved with the impugned order passed by the adjlidicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant are engaged in the business of operating passenge_r buses from one
destination to another destination based on booking and spot passenger boarding on
pre-decided stoppage points and location. The appellant are also engaged in the
business of rent-a-cab on contractual basis to corporate entities for transportation of
employees from city location to plant location at fully administration and control by

O the company on route and boarding of employees, wherein they provided services in
relation to non ac bus passenger transport and contractual supply on non ac buses to
corporate entities directly or through sub-contracting time to time based on monthly
lump sum contractual prices and on demand at 'pre quoted Zprices as price agreement on

daily employees transportation need.

o The appellant, as per industry operation practice, believed that the services are falling .
in the negative list in relation to poiﬁt to .point passenger ti'anéport- service and
contractual supply of non ac buses to corporate entities for transport of employees
fallirig under the negative list or falls under the RCM and appellant is not required to
apply for service tax registration dﬁring the period of FY 2014-15, FY 2015-16 and

® FY 2016-17. |

o The Service Tax Act had exempted the services provided by non ac bus operator from
one destination to other destination and further supply of non ac buses to corporate
entities for transport of employees or falls under the RCM where the applicable
service tax was payable by the service recipient entities if the service pi'ovider is not
registered under the service tax law. The appellant never informed by the service
recipient about the applicability of service on supply of buses and presumed that
service recipient will discharge the applicable service tax if applicable any. During the
negotiation of rates, the corporate entities never considered the proportion of

applicable service tax while negotiating the contractual price.

o The appellant submitted that point to point passenger transport by non ac buses from
one destination to another destination and rent a cab service on contractual basis is

under the Negative list under Section 66D clause (o) of the Finance Act, 1994.
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o The letter, summons and show cause notice dispatched by the department at address

stated in the ITR filed by.th'e appeliant and same not delivered / received by them.

The impugned order iséued by the adjudicating authority is based on assumptions and
presumptiohs and not on concrete evidence. The show cause notice issued by the
deparfment invoking the extended périod was not correct as the appellant is concealed
ﬁothing at their end and the information collected and received from the income tax
department i.e. 26AS credit in '1'elation to services provided is it self available at the

income tax department since end of the respective financial years.

The -appellant is not registered under the service tax law at the pretext of nature of
service being provided and the practice being followed in the Bus Operating Services
Sector and supply of Non AC Buses to Corporate entities for employees transportation

and that the Services for a contract carriage for the transportation of passengers,

‘excluding tourism, conducted tour, charter or hire are also covered in exempted /

negative list.

The appellant have also submitted that they have filed ITR under Section 44AD of
Income Tax Act, 1962, wherein the assessee is not required to maintain books of
accounts. So the appellant have not maintained books of accounts during the relevant
period. However, the appellant have submitted following documents along with their
detailed reply. ‘ '

(i) Copy of Income Tax Return filed along with Acknowledgement, Computation
of Income for the FY 2014-15, FY 2015-16 and FY 2016-17

(i)  Form 26AS for the FY 2014-15, FY 2015-16 and FY 2016-17
(iti)  Bank Statement for the FY 2014-15, FY 2015-16 and FY 2016-17
(iv)  Counter copy / carbon copy of offline ticket booking for passengers tickets.

(v)  Daily vehicle Tour reports to and fro journey

(vi)  Summary of collection daily basis

(vii)  Vehicle Contract Supply Invoices copy

(viii) Copy of RC and Road Permit of vehicle owned by the appellant

(ix)  Rent Agreement and Gumasta Certificate of business premises of Shivam

Tours & Travels, Proprietor Radheshyam Pannalal Jangid.

The appellant have submitted Break up of Turnover and applicability of Service Tax,

which is ds under;

(Amount in Rs.)

Financial | Rent a cab | Point to | Total Turnover | Turnover Exempted Taxable
Year Service point Turnover /| asperITR | under Turnover for | Turnover
passenger Gross RCM Point to
Transport Receipts : point Travel
Service
2014-15 | 9,33,194/- | 11,09,914/- | 20,43,108/- [ 20,43,108/- | 9,33,194/- | 11,09,914/- | NIL

Ay,
D
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2015-16 | 17,14,500/- | 11,43,993/- | 28,58,493/- | 28,58,493/- | 17,14,500/- | 11,43,993/- | NIL
2016-17 | 14,69,840/- | 10,55,313/- | 25,25,153/- | 25,25,153/- | 14,69,840/- | 10,55,313/- | NIL
Total 41,47,534/- | 33,09,220/- | 74,26,754/- | 74,26,754/- | 41,47,534/- 33,09,220/— NIL

o The appellant have also submitted Statement showing details of 26AS Tax Credit &

nature of receipt, which is as under:

(Amount in Rs.)

Financial | Name of the client Nature of | Receipt TDS
Year Service = | Amount deducted
2014-15 | Emri Green Health Services Rent a cab 2,42,211/- 2,422/-
Negri Bossi (India) Private Rentacab .| 1,47,150/- 1,472/-
Limited '
SACMI Engineering (India) Pvt. | Rent a cab 5,43,833/- - 5,438/-
Ltd. '
Total |. 9,33,194/- 9,332/-
2015-16 | Emri Green Health Services Rent a cab 5,200/- - 52/-
Neel Dilipkumar Patel Rent'a cab 17,09,300/- 17,093/-
Total 17,14,500/- 17,145/~
2016-17 | Emri Green Health Services Rent a cab 6,500/- 65/-
Mohammadbhai Alibhai Ghanchi | Rent a cab 5,83,510/- - 5,835/-
Neel Dilipkumar Patel Rent a cab 87,800/- 8,780/~
Ablaze Info Solutions Private Rent a cab 1,830/- 18/-
Limted o
Total 14,69,840/- 14,698/~
Grand Total 41,47,534/- | 41,47,534/-

4.

Personal hearing in the case was held on 17.05.2023. Shri Rajesh Kumar Dixit,

Chartered Accountant, appeared on behalf of the appellant for pelsonal hearing. He reiterated

submission made in appeal memorandum.

5. [ have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating authdrity,
confirming the demand of service tax, against the appellant along with interest and penalty, in
the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2014-15 to FY 2016-17.

6. It is observed that the main contentions of the appellant are that (i) service provided by
them by non ac bus from one destination to other destination is exempted under service tax;
and (ii) contractual supply of non ac buses to corporate entities for transport of employees
falling under the negativ_e list or falls under the RCM, where the applicable service tax was
payable by the service recipient entities, if the service provider is not registered under the

service tax law.
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6.1  Itis also observed that the adjudicating authority had confirmed the demand of service .

tax vide impugned order passed ex-parte.

7. It is observed that the impugned order has been issued on 28.07.2022. However, the
appellant, in their 8T-4 filed, had shown the date of communication of the impugned order as
15.09.2022. Thus, there is an inordinate delay of 49 days after issuance of the impugned
order. In this regard, to verify the actual date on which 1the impugﬁed order was received by
the appellant, this office had made conespondencé with the jurisdictional Assistant
Commissioner. The Superintendent (Adj.), CGST, Division-VII, Ahmedabad has vide letter
F.No. CGST/Div-VII/Adj/misc. copr/22-23 dated 15.05.2023 informed that the impugned
order was dispatched to the appellant on 04.08.2022. However, the same was returned
undelivered by the postal authorities on 16.08:2023. Thereafter, efforts were made to find out
the whereabout of the appellant and the impugned order was delivered. Thus, the contention

of the appellant that they have received impugned orde; on 15.09.2022 seems to be correct.

8. I also find that in the SCN in question, the demand has been raised for the period FY
2014-15 to FY 2016-17 based on the Income Tax Réﬁ.@s filed by the appellant. Except for
the value of “Sales of Services under Sales / Gross Receipts from Services” provided by the
Income Tax Department, no other cogent reason or justification is forthcoming from the SCN
for raising the demand against the appellant. It is also not specified as to under which category
of service the non-levy of service tax is alleged against the éppellant. Merely because the
appellant had reported receipts from services, the same cannot form the basis for arriving at
the conclusion that the respondent was liable to pay service tax, which was not paid by them.

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:'

“It was further veiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again réiterated that instructions of the Board to issue show cause notices
based on the difference in [TR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a

Jjudicious order after proper appreciation of facts and submission of the noticee. 7
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8.1 In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further
inquiry or investigation, the SCN has been issued only on the basis of details received from
the Income Tax deparfment, without even specifying the category of service in respect of
which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

9. As regards the contention of the appellant that the impugned ordef was issﬁed without
conducting personal hearing and they have not repeived any letter of personal hearing, it is
observed that the adjudicating authority has scheduled personal hearing on three different
dates i.e. 20.07.2022, 22.07.2022 and 26.07.2022 vide a single letter dated 14.07.2022.

9.1 In this regard, I find that as per Section 33A(2) of the Central Excise Act, 1944, as

" made applicable to Service Tax vide Section 83 of the Finance Act, 1994, when a personal

hearing is fixed, it is open to a party to seek time by showing s_ufﬁcieht cé.use.and in such
case, the adjudicating authority may grant time and adjourn thé personal héaring by recording
the reason in writing. Not more than three such adjournments can be granted. Since such
adjournments are limited to three, the hearing would be required to be fixed on each such
occasion and on every occasion when time is sought and sufficient cause is méde out, the case
would be adjourned to another date. It is further observed that by giving notice for personal
hearing on three dates in a single letter and absence of the appellant on those dates appears to
have been considered as grant of three adjournments by't.he adjudice_tting authority. In this
regard, I find that the Section 33A(2) of the Central Excise Act, 1944 provides for grant of not
more than 3 adjournments, which would envisage four dates of personal hearing and not three
dates. The similar view has been taken by the Hon’ble High Court of Gujarat in the case of
Regent Overseas Private Limited and others Vs. Union of India and others reported in 2017A
(3) TMI 557 — Gujarat High Court.

92 In view of the above, I find that the adjudicatihg authority was required to give
adequate and ample opportunity to the appellant for personal hearing and it is only thereafter,
the impugned order was required to be passed. Thus, it is held that the impugned order passed
by the adjudicating authority is cleaﬂy in breach of the principles of natural justice and is not

legal and correct.

10.  Ialso find that the appellant have submitted various documents in support of their claim

for exemption from service tax, which was not produced by them before the adjudicating

authority and have been for the first time submitted at appeal stage. In this regard, I am of the
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appellate stage by bypassing the adjudicating authority. They should have submitted the relevant

records and documents before the adjudicating authority, who is best placed to verify the

authenticify of the documents as well as their eligibility for exemption.

11, Considering the facts of the caég as discussed hereinabove and in the interest of
justice, 1 am of the considered view that the case is required to be remanded back to the
adjudicating authority to examine the case on merits and also to consider the claim of the
appellant for exemption from the service tax. The appellant is directed to submit all the
records and documents in support of their claim for exemption from the service tax before the
adjudicating authority within 15 days of the receipt of this order. The adjudicating authority
shall after considering the records and documents submitted by the apﬁellant decide the case

afresh by following the principles of natural justice.

12.  Inview of the above discussion, I remand the matter back to the éldjlldicating authority

to reconsider the issue a fresh and pass a speaking order after following the principles of

natural justice.

13, Ier hal gIRT G & 7% arier 1 e STn as & fRr AT g |
The appeal filed by the appellant stands disposed of in above,terms.

30 /
(Aikhilesh Kumar

f\pgf%'r‘

Commissioner (Appeals)

Attested : | Date : 30.05.2023

) &
(R. ©. Maniyar) 4
" Superintendent(Appeals), *
CGST, Ahmedabad
By RPAD / SPEED POST
To,
M/s. Radheshyam Pannalal Jangid, - Appellant

C-5, Sector-106, Niryan Nagar,
Opp. Madhav Baug, .
Ahmedabad — 382481

The Assistant Commissioner, Respondent
CGST, Division-VII,
Ahmedabad North
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Copy to : ‘ .

1) The Principal Chief Commissioner, Central G-ST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner .(HQ Systemj, ‘CGST, Ahinedabad North

‘ (for uploading the OIA)
\A?/Guard File
6) PA file
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